
Long-term Capital Gains and 

Charitable Remainder Trusts

Capital gains have been subject to tax since the modern income tax was imposed in 1913. In 1923, a preferential rate of 12.5% was provided for capital gains, while the rate on ordinary income topped out at 73%. Rate have fluctuated over the years, with the tax on capital gains ranging between 20% and 35%, generally, while the maximum ordinary income tax rates soared as high as 94%. The Tax Reform Act of 1986 briefly eliminated any preferential treatment of capital gains. the 1990 and 1993 tax acts again created gains preference by increasing the tax rates on ordinary income. In 1996, the highest-income taxpayers paid tax rates of 39.6% on ordinary income and 28% on capital gains.

Reduction in individual tax rates on net capital gains:

The maximum rate of tax on the net capital gains of individuals will fall from 28% to 20%. A 10% capital gains rate applies to gains for taxpayers in the 15% tax bracket. These new rates apply for both the regular and the alternative minimum tax (AMT).

For gains recognized after July 28, 1997, the Act extends the holding period required for long-term treatment from 12 to 18 months. Gains on assets held for more than 12 months but fewer than 18 months continue to be taxed at the 28% rate.

The tax rate on long-term capital gains from the sale or exchange of collectibles will remain at the current maximum rate of 28%. Any sales or exchanges of section 1250 property (that is, depreciable real property) that yields long-term capital gains will be taxed at the maximum rate of 25%.

Exclusion of gain on the sale of a principal residence. Taxpayers may now exclude up to $250,000 ($500,000 in the case of a married couple filing a joint return) of gain realized on the sale or exchange of a principal residence. Taxpayers may use this exclusion once every two years. Only taxpayers who have owned and occupied a home as a principal residence for at least two of the five years prior to any sale or exchange may take full advantage of the exclusion. Taxpayers who fail to meet this requirement due to some unforeseen circumstance (such as a change in employment) are only able to exclude a fraction of either the $250,000 or $500,000 amount.

Planning points. 

Maximize the value of capital losses: Depending on your circumstances, a dollar long-term capital loss may save 40 cents of tax, 20 cents of tax, or nothing at all in the current year. That is, it may offset ordinary income (up to the $3000 limitation), it may offset a long-term gain that otherwise would be taxed at 20%, or it may exceed both your long-term gains and the $3,000 limitation and be carried forward.

Avoid Penalties on your estimated payments: You must make income tax payments throughout the year as income is earned. For taxpayers with large capital gains, this means making quarterly estimated tax payments.

To avoid estimated tax penalties, you must pay:

· 90% of the current year’s tax liability.

· 100% of the prior year’s tax liability, if the prior year’s adjusted gross income was not more than $150,000 ($75,000 for married taxpayers filing separately); otherwise, 110% (105% between 1999 and 2001, 112% in 2002) of the prior year’s tax liability.

· 90% of the tax liability based on quarterly annualization of current year-to-date income.

This is not intended to offer legal, tax or accounting advice. While based on information from sources believed to be reliable, there is no warranty of accuracy. You should seek competent legal counsel before implementing any of these strategies. tpra_capital.doc

